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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as 
set forth in section 102 of this title, if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a whole would have been obvious 
at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention 
was made. 

Claims 1-19 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Dunn et al (U.S. Patent No. 5,614,243) in view of Asher et al (U.S. Patent 5215777). 

Dunn et al disclose a starch based texturizing agent and process for preparing 
comprising a combination of 1 to 30% starch (e.g. corn starch), 2 to about 10% gums 
(i.e. xanthan gum, gum arabic, carrageenan, locust bean gum, guar gum and 
combinations thereof), and whey protein, where the starch is heated prior to mixing (see 
entire document, especially claims 1-3, 5, 9, 10, and 25). Dunn et al also teach the use 
of the texturizing agent in low fat and fat-free foods, including dairy products such as 
yogurt and cheese (see abstract). 

The claims differ as to the specific use of whey protein concentrate. 

Asher et al disclose a texturizing agent, for use in low or non fat ice cream, and 
process of preparing comprising heating of the mixture and the use of about 5 to about 
15% whey protein concentrate (see entire document). 

It would have been obvious to a person of ordinary skill in the art, at the time the 
invention was made, to use whey protein concentrate as taught by Asher et al in that of 
Dunn et al because whey protein concentrate is a conventional source of whey protein. 
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In the absence of unexpected results, it is not seen how the claimed invention 
differs from the teachings of the prior art. Applicant's claims are drawn to a combination 
of known components which produces expected results, see In re Kerkhoven 205 
USPQ 1069 and In re Gershon 152 USPQ 602. 

All of the claim limitations have been considered. None of them are seen as 
serving as basis for patentability. 

No claim is allowed. 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Tang (U.S. Patent No. 5589215) discloses a fat mimetic system comprising 
starch, protein, and gum (see entire patent). 

Whaley et al (WO 99/57996) disclose hydrocolloid composition comprising 
starch, a gum, and protein (see entire document). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Leslie Wong whose telephone number is 571-272-141 1 . 
The examiner can normally be reached on Tuesday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 



Application/Control Number: 10/699,726 Page 3 

Art Unit: 1761 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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